IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

NAVI ANT MARKETI NG SCOLUTI ONS, : CVIL ACTI ON
I NC. , : NO. 00- 6036

Pl ai ntiff,
V.
LARRY TUCKER, | NC.,

Def endant .

MEMORANDUM
EDUARDO C. ROBRENO, J. JANUARY 4, 2002

In this breach of contract action, plaintiff, Naviant
Mar keting Solutions, Inc. (“Naviant”) seeks paynent allegedly due
and owed by defendant Larry Tucker, Inc. (“Tucker”), in connection
wth the delivery of various mailing lists by Naviant to Tucker,
pursuant to two witten contracts, dated April 26, 1999 and January
24, 2000.

Naviant is in the business of furnishing lists of nanes
and addresses to direct mail advertisers. Tucker is a direct nai
advertiser who circul ates advertisenments nati onw de on behal f of
comercial clients, targeting various denographi c groups. Pursuant
to the two contracts, Naviant delivered to Tucker’s data processing
vendor, Cornwell Data Services, Inc. (“Cornwell”), lists of nanes
and addresses in connection with four separate nmailings by Tucker.
Tucker paid in full the invoices for the first two mailings (the
July 1999 and October 1999 nmilings). However, Tucker has refused

to pay three invoices for lists of nanes provided by Naviant to



Tucker for Tucker’s January 2000 and March 2000 mailings. Naviant
seeks the anmount of the unpaid invoices from Tucker as well as al
prejudgnent interest fromthe date of each invoice. Tucker

mai ntains that it is not obligated to pay Naviant the invoiced
anounts because Naviant materially breached the contract by
defectively and deficiently performng its duties under the two
contracts.?

The Court finds that Naviant has perfornmed its duties
under the contracts except as to tinely delivery of a portion of
the March 2000 mailing |ists. However, because the court finds
that Tucker waived its right to tinely delivery, Naviant is
entitled to received the invoiced paynents owed by Tucker to

Navi ant pursuant to the contracts.?

FACTS
Navi ant is engaged in the business of providing mailing

lists to its customers.® Tucker, a direct mail marketer, acquires

1. Tucker also asserts counterclains but those have been severed
from Naviant’ s case-in-chief by this Court as a sanction.
Contentious discovery in this case led the court to enter various
sanctions agai nst Tucker, including severing Tucker’s
counterclainms and striking its affirmative defenses. See July
25, 2001 Order (doc. no. 46); Cctober 2, 2001 Order (doc. no.

74) .

2. Pursuant to Fed R Cv. P. 52(a), this menorandum constitutes
the court’s findings of fact and concl usi ons of |aw

3. The original contracts at issue here were negotiated between

and entered into by Tucker and a conpany called | MPCO

Enterprises, Inc. On or about February 18, 2001, Navi ant

acqui red and nerged I MPCO i nto Navi ant Marketing Sol utions, Inc.,
(continued...)



lists of names such as those provided by Naviant and uses the lists
for direct mail advertisements on behalf of its custoners.

Tucker’s mailings are primarily denographically targeted to young
parents with children under seven years of age. On or about

April 26, 1999, Tucker entered into a witten contract ("Young
Famlies Contract”) wth Naviant. Under the terns of the contract,
Tucker would rent from Naviant a |list of nanes and addresses for
Tucker’s use in mass mailings on behalf of Tucker’s custoners. The
price for the list to be paid by Tucker was based upon vol une usage
by Tucker. “Volunme” is defined in the Young Fam |lies Contract as
“t he nunber of nanes used and ‘in the mail’”. Naviant agreed to

i nvoi ce Tucker at a price of seven dollars per one thousand nanes
used by Tucker.* The Young Famlies Contract does not contain any
ternms or conditions as to the m ni numor maxi mum NCOA rate,® the

m ni mum or maxi mum keep rate, or the m nimum or nmaxi mum duplication
rate of the nanmes to be supplied to Tucker. Nor did the Young

Fam lies Contract contain a termor condition as to the m ni num

3. (...continued)

t hereby acquiring the rights and obligations under the two
contacts at issue in this litigation. |IMPCO therefore, is
referred to herein as “Naviant”.

4. This rate was based upon an annual conm tnent of a purchase
by Tucker of twenty-five mllion nanmes per year. |If, within
twel ve nont hs, Tucker’s orders of nanmes did not neet the twenty-
five mllion mnimumin quantity, Naviant woul d adjust the

i nvoice upward to reflect pricing based upon actual nunber of
mai | i ngs by Tucker.

5. The NCOA rate is a conparison between the |ists provided to
Tucker and an NCOA |ist prepared by the United States Posta
Service and updated on a biweekly basis, tracking changes in
nanmes and addresses of the public.
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nunmber of unique nanes to be supplied to Tucker. Furthernore, the
Young Fam lies Contract did not provide a specific date by which
Navi ant nust deliver the ordered lists.®

In or about m d- Novenber 1999, Tucker placed an order
with Naviant for 9.6 mllion nanmes from Naviant’s “Young Fam |ies”
list for Tucker’s January 2000 mailing. Naviant was to forward the
list to Cornwell, Tucker’'s data processor. Pursuant to the Young
Fam | ies Contract and the Novenber 1999 order, Naviant delivered
tapes containing approximately 9.6 mllion names to Cornwell. O
these, Cornwell, on behalf of Tucker, processed the nanmes on the
t apes and caused 4, 490, 301 of the nanes to be put in the mail.”
Fol | ow ng Tucker’s use of the January 2000 “Young Fam lies” |ist,
Navi ant forwarded an invoice in the amount of $31,457.11 to Tucker
on or about Decenber 31, 1999.8

In or about m d-January 2000, Tucker placed an

additional order for approximately 9.8 mllion nanes from Navi ant’s
“Young Fam lies” list for Tucker’s March 2000 nmailing. Pursuant to
this order, Naviant forwarded approximately 12.3 mllion nanes to

6. The only provision of the Young Famlies Contract which
speaks to timng of delivery states as follows: “W expect
turnaround tinme of about 7 business days for delivery of nanes to
Tucker after a list order is nade.”

7. The difference between the nunmber of nanes provided by

Navi ant to Tucker and the nunber of nanes used by Tucker is the
result of a “nerge-purge” process which renoves duplicated nanes
fromthe list as well as an “NCOA’ process which del etes
incorrect information based on a current list kept by the United
St ates Postal Service.

8. The invoiced amunt was for the 4,490,301 nanes used by
Tucker at a rate of $7/1,000 nanes used.
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Cornwel | on or about February 23, 2000. O these, Cornwell, on
behal f of Tucker, processed the nanmes and caused 6, 763, 207 of the
names to be put in the mail. Naviant forwarded an invoice
reflecting a charge of $47,342.45 for the use of the March 2000
“Young Families” list.®

To date, Tucker has refused to pay the total invoiced
amount of $78,799.56 to Naviant for use of the “Young Fam |ies”
list, pursuant to the terns of the Young Fam |ies Contract.

Furthernore, in or about m d-Decenber 1999, Tucker
orally requested Naviant to obtain (i.e. broker) a list of nanes
known as the “post natal file,” owned by a separate corporation,
Experian, Inc. Tucker requested 3.6 mllion nanmes fromthis file.
Navi ant orally agreed to obtain said list. On January 19, 2000,
Navi ant sent a “Letter Agreenent” to Tucker detailing the terns of
the “post natal file” contract between Tucker and Navi ant.
Tucker’s agreenent to the terns of the letter is evidenced by the
counter-signature of Tucker’s President, Larry Tucker, on the
Letter Agreenent, dated January 24, 2000. According to the Letter
Agreenent, Naviant agreed to order one use of the file for Tucker’s
use in exchange for Tucker’s paynent to Naviant. Naviant woul d
forward the file to Cornwell as soon as an advanced partial paynent
from Tucker was received by Naviant. Naviant’'s rate for the “post
natal file” was dependent upon the volunme of actual addresses used

and mail ed by Tucker, as follows: if Tucker mailed over one mllion

9. The invoiced amunt was for the 6,763,207 nanes used by
Tucker at a rate of $7/1,000 nanmes used.
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pi eces, the rate was $38.50 per 1,000 nanes; if Tucker rmailed under
one mllion pieces, the rate was $48.50 per 1,000 nanes. In
addition, the Letter Agreenent states that Naviant expected that
the post natal file received from Experian would be pulled from
records which would provide “only 0-24 nonth old post natal
records.”' Furthernore, in the Letter Agreenent, Tucker agreed to
guar ant eed usage of 65% of the names provided in the post natal
file. The letter agreenent contains no mninmumrate of
duplication within the post natal file.

On or about February 17, 2000, Tucker sent a check to
Navi ant of $46, 123 as the front paynent for the post natal |ist.
On or about February 23, 2000, Naviant sent the post natal |ist
containing 3.6 mllion nanes to Cornwell. Cornwell subsequently
utilized the list and caused 905,922 itens to be mailed for, and on
behal f of, Tucker. Naviant seeks a bal ance of $71,689.00 from
Tucker for the post natal file, which Tucker has failed and refused
to tender.

Pursuant to both contracts, Naviant seeks to recover

from Tucker a total of $150,488.56. After a |ong and contentious

10. The price of the post natal file was substantially higher
than the Naviant “Young Fam lies” |ist because the post natal
file was a nore specialized list, containing nanes of famlies
with very young chil dren

11. |.e. nanes of famlies with children between 0-24 nonths.

12. Thus, if Tucker used |ess than 65% of the post natal file,
it would still be responsible for 65% of the nanes in the file.
| f Tucker used nore than 65% it would be responsible for the

| ar ger anmount.



period of discovery, a two-day non-jury trial was held on

plaintiff’s breach of contract clains.

1. CONCLUSI ONS OF LAW

Navi ant has fully perforned all of its obligations under
both the Young Fam lies Contract and the Letter Agreenent except as
to tinely delivery of the March 2000 mailing of the “Young
Famlies” list. To the extent that Naviant breached the Young
Fam lies Contract by |late delivery of the March 2000 |ist, Tucker
waived its right to tinely performance by accepting delivery after
the expected delivery date. @G ven that Naviant has fully perforned
and when it failed to tinely performunder the Young Famlies
Contract, tinely performance was wai ved by Tucker, Naviant is
entitled to paynent from Tucker for the services it rendered
pursuant to the terns of the contracts.

I11. DI SCUSSI ON

1. Choi ce of Law

Navi ant asserts that Pennsylvania | aw shoul d be applied
to this contract dispute; Tucker argues that either New York or New
Jersey law applies. A court sitting in diversity nust apply the
choice of law principles of the forumstate in determ ning which
state’s law w |l govern the substantive issues in the case. See

Kl axon Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496 (1941);

Kirschbaum et al. v. WR@EB Associates, et al., 243 F.3d 145, 150-51

(3d Gr. 2001); Ledeune v. Bliss Salem lInc., 85 F.3d 1069, 1070

(3d Gir. 1996).



Before a choice of |aw question arises, there nust
actually be a conflict anong the potentially applicable bodies of

| aw. See On Air Entertainnent Corp. v. National Indemity Co., 210

F.3d 146, 149 (3d Cr. 2000). Although the parties argue for the
application of the |aw of different states, they have not pointed
to any substantive difference between the | aws of Pennsyl vani a, New
York or New Jersey.®® Nor has the court’s own research identified
any relevant differences. The outcone of this |lawsuit, therefore,
woul d be the sane under either Pennsylvania, New York or New Jersey
| aw. Since under these circunstances there is no conflict of |aws,
the court will avoid the choice of |aw issue and interchangeably
refer to the relevant jurisprudence of the different states in

di scussing the |l aw governing this breach of contract action. See

On Air Entertai nnent, 210 F.3d at 149; Lucker Mg. v. Hone Ins.

Co., 23 F.3d 808, 813 (3d Cir. 1994).%

13. The parties assert that there is a conflict between
Pennsyl vani a and New York and New Jersey | aw on the doctrine of
substanti al performance. However, because the court finds that
the doctrine of substantial performance is not an issue in this
case, the conflict is not relevant.

14. Some Third Circuit cases have referred to the situation
where there is no difference between the | aw of two or nore
jurisdictions as a “false conflict”. See, e.qg., Lucker, 23 F.3d
at 813; In re Conplaint of Bankers Trust Co., 752 F.2d 874, 882
(3d Cir. 1984). The use of the term*“false conflict” in that
sense is not entirely correct. The concept of “false conflict”
is derived fromthe schol arship of Professor Brainerd Currie.
See Brainerd Currie, Selected Essays on the Conflict of Laws 189
(1963). Professor Currie defined a false conflict in the
foll owi ng manner: “[w] hen one of two states related to a case has
a legitimte interest in the application of its laws and policy
and the other state has none, there is no real problem clearly
the law of the interested state should be applied.” Id. Thus, a
(continued...)




2. Plaintiff’'s Breach of Contract d ai nt®

In an action for breach of contract, plaintiff nust
show. 1) the terns of an existing contract, including good
consideration; 2) performance upon the part of the plaintiff; 3)
breach by the defendant; and 4) the damages sustained thereby. See
22A N Y. Jur. 2d Contracts 8§ 432 (1996). As to each of the
contracts, Naviant has shown that there is a valid contract, that
Tucker has failed to tender paynents in accordance with the
contract, and that Naviant has sustai ned danages as a result. The
only issue remaining in this case is whether Naviant perfornmed its
obligations under the contracts. Naviant has the burden of proof

to show performance. See Odis Elevator Co. v. Flanders Realty Co.,

244 Pa. 186, 188 (1914); Kaplan v. WIlson, 91 Pa. Super. 524

(1927). d. Ot v. Buehler Lunber Co., 373 Pa. Super. 515, 518

(1988) (“a party who has materially breached a contract may not
conplain if the other party refuses to performhis obligations
under the contract.”).

Tucker alleges that Naviant did not performits duties
under the contracts in three ways: 1) Naviant did not provide

Tucker with a sufficient quantity of nanes ordered, net of

14. (...continued)

“false conflict” arises not where there are no rel evant
differences in the laws of the two jurisdictions but rather, when
there are relevant differences but the court nay apply the |aw of
one jurisdiction without affecting the governnental interests of
the other jurisdiction. Austin v. Dionne, 909 F. Supp. 271, 274
n.1 (E.D. Pa. 1995).

15. The parties agree that the contracts at issue are contracts
for services and not for the sale of goods.
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duplication, in accordance with both the Young Fam lies Contract
and the Letter Agreenment; 2) Naviant did not tinely deliver the
nanmes for the March 2000 mailing, in accordance with the Young
Famlies Contract; and 3) the quality of the names provided in the
post natal file did not neet the specifications of the Letter

Agr eenent .

a) The Quantity of Nanes.

There is no question that a | arge nunber of the nanes
supplied by Naviant to Tucker were duplicates. Tucker clains that
by providing a | arge nunber of duplicate nanes, Naviant breached
the contracts. Naviant says that it had no duty to provi de non-
duplicative nanes and that Tucker is only responsible to pay for
the names it actually used. Therefore, it is irrelevant whether
t he names were duplicates because Tucker was not obligated to pay
for the nanes it did not use. The issue here is whether Naviant or
Tucker assuned the risk of duplication of the nanes requested by
Tucker and provi ded by Navi ant.

The paranount goal of contract interpretation of a
witten contract, as in this case, is to determ ne "what is the
intention of the parties as derived fromthe | anguage enpl oyed. "

Hartford Acc. & Indem Co. v. Wsolowski, 22 N Y.2d 169, 171-72

(1973) (quoting 4 WIlliston, Contracts 3d ed., § 600, p. 280). See

also Steuart v. MChesney, 498 Pa. 45 (1982).!® Were the neaning

16. “When an anbiguity exists in the agreenent, the problemis
(continued...)
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of a contract is clear and unanbi guous, the court nust assign the
pl ain and ordinary nmeaning to each termand interpret the contract

without the aid of extrinsic evidence. Al exander & Al exander

Services, Inc. v. These Certain Underwites at Lloyd' s, London, 136

F.3d 82, 86 (2nd Cir. 1998) (applying New York law). |[If the
contract’s terns are unclear and susceptible to nore than one
reasonable interpretation, the court may | ook to extrinsic evidence
to ascertain the neaning intended by the parties during the
formati on of the contract. [d.?Y

Here, the language in the contracts is clear and
unanbi guous on the issue of quantity and only susceptible to one
reasonabl e interpretation: that Naviant did not have a duty to
screen for duplicate nanes and to provide only non-duplicative
names to Tucker. The contracts sinply state that Naviant is to
provi de Tucker with the lists containing the nunber of nanes
ordered. See Young Famlies Contract, Pl.’s Ex. 1, at 2

(“[Naviant] will provide nanes for each of the three mailings.”);

16. (...continued)

one of interpretation. |If, however, the terns are clear,
construction of the contract determnes its |egal operation.”
Garden State Tanning, Inc. v. Mtchell Mnufacturing Goup, Inc.,
No. 00-2432, at 5 (3d Gr. Novenber 23, 2001) (citing Ram
Construction Co., Inc. v. Anerican States Insurance Co., 749 F.2d
1049, 1052-53 (3d GCir. 1984)).

17. In determning whether there is an anbiguity in a contract,
“a court should determ ne whether the type of extrinsic evidence
of fered could be used to support a reasonable alternative
interpretation. . . .” Bohler-Uddehol m Anerica, Inc. v. Ellwood
Goup, Inc., 247 F.3d 79, 94 (3d Cr. 2001). However, in this
case, no extrinsic evidence was offered to support an alternative
interpretation of the contract than which is discussed herein.

11



Letter Agreenent, Pl.’s Ex. 6, at 1 (Naviant wll attenpt to
“obtain [on Tucker’'s behalf] the specialty file known as the
Metromail ‘post natal’ file.”). Neither the Young Famlies
Contract nor the Letter Agreenent contain any |anguage indicating
that Naviant was required to cull through the nanmes it provided to
Tucker to avoid duplicates. Nor do the contracts contain any
guarantees on the part of Naviant regarding m ni mrum or nmaxi mum
duplication rates. |In the absence of |anguage inposing upon

Navi ant the duty to provide non-duplicative nanmes, the court wll
not rewite a contract between sophisticated parties in order to do
so.

O her provisions of both contracts are consistent with
this interpretation. Nanely, by predicating the anount of the
paynment on the nunber of nanmes used and placed in the mail by
Tucker, and not on the total nunber of nanes provided, both
contracts anticipate that the nunber of nanmes ordered by Tucker and
supplied by Naviant, the gross nunber, would differ fromthe nunber
of nanes which Tucker would use and for which it would ultimtely
be responsible, the net nunber. This is why the contracts provide
that Tucker is only responsible to pay for the nunber of nanes it

actually used.® |[|f Naviant had the burden of insuring that all of

18. In the Letter Agreenent, Tucker guaranteed its usage at 65%
that is, Tucker agreed to pay for 65% of the names in the “post-
natal file”, even if it used | ess than 65% of the names
delivered. However, despite this guarantee, the agreenent
clearly evinces an intent between the parties that the nunber of
names ordered and delivered differed fromthe nunber of nanes
used and for which Tucker woul d have to pay.

12



t he nanes be usabl e and uni que, these provisions of the contracts
woul d be superfluous. Therefore, Tucker bore the risk of
duplication, and Naviant’s obligations were limted to providing

t he gross nunber of nanes requested by Tucker.?!®

b) Tinely performance.

The next dispute concerns the tineliness of Naviant’s
performance under the Young Fam lies Contract. Specifically,
Tucker clains that Naviant provided the list of “Young Fam|lies”
nanmes for the March 2000 mailing in an untinely manner in breach of

t he Young Fanmilies Contract.?® The Young Fanilies Contract

19. Wth respect to the January 24, 2000 Letter Agreenent,
Tucker clains that it was persuaded to enter said contract based
on the results of a test done in Massachusetts which estimted a
non-duplication rate of approxinmately 80% for the post natal
file. However, the results of this test are not dispositive
here. First, the source of the nanes used in the Massachusetts
test is unclear. Secondly, the test is a limted sanpling

W t hout any statistical significance and not indicative of the

| evel of duplication on a |arger scale. Tucker’s president,
Larry Tucker, is an experienced businessman. His reliance on the
Massachusetts test may have been a mi scal cul ati on or m sjudgnment
on his part, but it was not a breach on the part of plaintiff.

20. Tucker also maintains that Naviant breached the Letter
Agreenment due to its untinely delivery of the post natal file.
However, this argunent is conpletely without nerit. The letter
agreenent, unlike the Young Fam lies Contract, does not contain
any provision regarding the timng by which Naviant shoul d
deliver the post natal file to Cornwell. In fact, the Letter
Agreenment states that delivery of the post natal file would not
be executed until the advanced paynent from Tucker cleared into
Navi ant’ s account. The evidence shows that despite the fact that
the order was placed in md to |ate January 2000, Tucker did not
cut the check until February 17, 2000 and then proceeded to nmi
the check to Naviant. Thus, Naviant’s delivery of the post-natal
list on February 23, 2000 was tinely. Furthernore, the fact that
Tucker waited nearly a nmonth to make the necessary paynent, the
(continued...)
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provi des that Naviant “expect[ed] turnaround tinme of about 7
busi ness days for delivery of names to Tucker after a list order is
made.” Although the exact date of order is unclear, Tucker asserts
t hat Navi ant breached the Young Fam lies Contract by delivering the
“Young Fam lies” |list on February 23, 2000, exceeding the seven
busi ness day deadline by twel ve days.

Parties to a contract may agree to a specific tine for
performance by including in the contract a specific date for
performance or by providing that the tinme of performance is of the

essence. Burgess Steel Products Corp. v. Modern

Tel ecomuni cations, Inc., 205 A D.2d 344, 346 (1lst Dept. 1994);

Sparks v. Stich, 135 A. D.2d 989, 991 (3d Dept. 1987).2' Here,

al t hough Navi ant generally agreed that it “expected” delivery of
the names to occur in approximately seven days after the placenent
of the order by Tucker, the contract inposed no specific deadline
for performance nor did it provide that the tinme for perfornmance
was of the essence.

In the absence of a provision that tinme is of the
essence or a specific designation of tinme of performance,

performance is due within a reasonable tine. United States v.

Pendl et on, 480 Pa. 107, 113 (1978) (“[Where tinme is not of the

20. (...continued)

condition precedent for delivery of the post natal file, shows
t hat Tucker was not as concerned with the timng of delivery as
he purports to be.

21. Larry Tucker testified at trial that he was famliar with
the neaning of the legal termof art, “tine is of the essence”.

14



essence, the tinme for conpletion is not unlimted and nust be

reasonabl e under the circunstances.”); Savasta v. 470 Newport

Associates et al., 82 N Y.2d 763, 765 (1993) (“Wen a contract does

not specify tinme of performance, the law inplies a reasonable

tinme.”); Tupper v. Wade Lupe Construction Co., Inc., 39 Msc. 2d

1053, 1056 (Sup. &. Schen. Co. 1963) (“In the absence of a
provision that tinme is of the essence, then the rule of reasonable
tinme applies.”).

What constitutes reasonable tine for performnce depends
upon the facts and circunstances of the particular case. Savasta,
82 N. Y.2d at 765. Factors the courts look to in nmaking this
determ nation include the parties’ conduct and course of dealing,

In re Earle Industries, Inc., 88 B.R 52, 54 (E.D. Pa. 1988), as

well as “the subject matter of the contract, the situation of the
parties, their intention, what they contenplated at the tine the
contract was nmade and the circunstances attendi ng the performance

of it.” Hills v. Ml enbacher, 23 A D.2d 803, 803 (4'" Dept. 1965)

(citing AAB. Murray Co., Inc. v. Lidgewood Mg. Co., 241 N. Y. 455,

459 (1926)).

Here, the Young Fam lies Contract contained a form
“expectation” regarding the turnaround tine between order and
delivery of approximately seven business days, which, including
weekends, coul d be anywhere between nine and twel ve days. Based on
this expectation and intention of the parties, approxinmately seven
busi ness days was reasonable tine for Naviant’s performance under

the Young Famlies Contract. See In re Earle, 88 B.R at 54

15



(“Where the parties conducted discussions which suggested that
production time would be *approximately 10 weeks,’ approximtely 10
weeks constitutes reasonable tinme for performance.”); Gasbarre

Products, Inc. v. Link Conputer Corporation, 98-1228-CD, 1999 W

1808402, at *4 (Pa. Com PI. July 21, 1999) (where defendant set
forth its own estimate of twenty weeks to conplete its performance,
twenty weeks constituted reasonable tine for performance); In re

U.S. Air Duct Corporation, 38 B.R 1008, 1015 (N.D.N. Y. 1984)

(where parties expected or shoul d have expected paynent to be nade
wthin forty-five days, forty-five days constituted reasonabl e
tinme). Furthernore, evidence at trial shows that the prior
deliveries of lists under the Young Fam |lies Contract from Navi ant
to Tucker were performed wthin the seven day tine frane. See

Sillur Realty Corp. v. Lirco Realty Corp., 205 Msc. 720, 723

(Queens Co. 1954) (course of dealing may be taken into account to

determ ne reasonable tine); Inre Earle, 88 B.R at 54 (sane).

G ven that approximately seven busi ness days was
reasonable tinme for performance, Naviant was obligated to deliver
the “Young Fam lies” list of nanmes ordered by Tucker for the March
2000 mailing by February 11, 2000. Naviant did not deliver the
list until February 23, 2000, an approxi mate twel ve day del ay.
Therefore, Naviant’s performance was untinely and in materi al
breach of the Young Fam lies Contract.

However, Tucker may not claimthat Naviant has not
performed tinmely under the March 2000 mailing of the Young Famlies

Contract because by accepting the |ist provided by Naviant on

16



February 23, 2000, Tucker waived the right to demand tinely
performance. “A party may be deened to have waived the right to
tinely performance . . . by accepting performance after expiration

of the tinme limt” provided for in the contract. Franklin Pavlov

Construction Co. v. Utra Roof, Inc., 51 F. Supp. 2d 204, 217

(N.D.N. Y. 1999) (citing Richard Deeves & Son v. Manhattan Life Ins.

Co., 195 N Y. 324, 330 (1909)). See also Selective Builders, Inc.

V. Hudson Savi ngs Bank, 137 N.J. Super. 500, 505 (N.J. Sup. C.

1975) (“It is well established that one may wai ve the delay in the
performance of a contract whether tine be of the essence or not.”);

Honesdal e I ce Co. v. Lake Lodore | nprovenent Co., 232 Pa. 293, 299

(1911) (sane). Therefore, because Tucker accepted Naviant’ s del ayed
delivery of the “Young Famlies” list for the March 2000 mail i ng,
Tucker waived its right to tinely delivery and cannot assert

Navi ant’s del ay as an excuse for non-paynent of the contract price.??

c) The Quality of the Nanes.

Tucker’ s |l ast conpl ai nt concerning Naviant’s performance
i nvol ves the quality of names fromthe post natal file provided by
Navi ant to Tucker pursuant to the Letter Agreenent, dated January
24, 2001. In Decenber 1999, Tucker asked Naviant if it could obtain

this specialized file which was owned by a different corporation,

22. Odinarily, Tucker would have the renmedy for Naviant’s
untinely delivery by asserting a counterclaimfor damages. See
Ri chard Deeves & Son, 95 N. Y. at 330. In this case, because of
Tucker’s conduct during discovery, the counterclai mhas been
severed and is not a part of this case.

17



Experian Inc. In the January 24, 2000 Letter Agreenent, Navi ant
agreed to function as a broker and provide the Experian post natal
file to Tucker. On February 23, 2000, after receiving partial
paynment from Tucker, Naviant provided the |ist to Tucker, by
delivering it to Cornwell.

Tucker argues that because the Letter Agreenent states
t hat Navi ant expected the post natal file to contain “only 0-24
month ol d post natal records,” Naviant was obligated to provide
Tucker with a list of nanes of famlies with children between the
ages of 0-24 nonths. However, the Letter Agreenent does not contain
such an obligation; rather, Naviant’s sole obligation under the
Letter Agreenent was to provide Naviant with the specific |ist
requested by Tucker. Thus, giving effect to the plain and ordinary
meani ng of an unanbi guous contract, the court finds that Naviant is
not responsi ble for the contents of the post natal file as cl ai ned
by Tucker. On February 23, 2000, Naviant fully performed this
obligation by providing Tucker, through Cornwell, with the specific

list which Tucker had request ed.

CONCLUSI ON

Navi ant has net its burden of showing that it fully
performed all of its obligations under the Young Fam lies Contract
and the Letter Agreenment: nanely, it provided Tucker
with the lists of names requested pursuant to the terms of both
contracts except as to its untinmely delivery of the March 2000

mai ling of the “Young Famlies” list. To the extent that Navi ant
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failed to deliver the March 2000 list in a tinmely manner, Tucker
wai ved the breach by accepting performance after the delivery date.
Accordi ngly under the contracts, the court finds that Naviant is
entitled to received paynent under the terns of the contracts, in

t he anpbunt of $150, 488. 56. %

An appropriate order follows.

23. This total is derived fromthe followi ng unpaid invoices for
lists of nanes provided to Tucker from Navi ant:

MAI LI NG AMOUNT OF | PRICE/ 1,000 | TOTAL
NAMES USED | NAMES USED

Jan. 2000 “Young |4, 490,301 |$7 $31.457. 11
Fam | ies” Miling
March 2000 “Young |6, 763,207 |$7 $47,342. 45
Fam | ies” Miling
March 2000 “ Post 65% $48.50 (< 1 |$117,812 |l ess pre-
Natal File” guarantee: [mllion paynent of $46, 123
Mai | i ng 2,429,098 |names used) |= $71, 689.00

$150, 488. 56 pl us

i nt erest
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

NAVI ANT MARKETI NG SCLUTI ONS, : CVIL ACTI ON
I NC. , : NO. 00- 6036

Plaintiff,
V.
LARRY TUCKER, | NC.,
Def endant .
ORDER
AND NOW on this 4th day of January, 2002, it is hereby
ordered that a hearing is SCHEDULED for January 30, 2002 at 9:00
a.m before the Honorable Eduardo C. Robreno in Courtroom 12A,
United States Courthouse, 601 Market Street, Philadel phia, PA.* The
parties may file witten subm ssions to the court by January 18,
2002.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO J.

1. At the hearing, the court will consider: a) whether under the
court’s order of January 4, 2002, judgnent shall be entered on
plaintiff’s claimor stayed pending resolution of defendant’s
counterclains; b) howto proceed with defendant’s countercl ai s,
i.e., whether cross notions for sumrary judgnent are appropriate;
and c) Naviant’s notion for counsel fees.



N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

NAVI ANT MARKETI NG SCLUTI ONS, : CIVIL ACTI ON
I NC. , : NO. 00- 6036

Plaintiff,
V.
LARRY TUCKER, | NC.,
Def endant .
ORDER
AND NOW on this 4th day of January, 2002, pursuant to
Federal Rule of G vil Procedure 52(a), the court FINDS that Navi ant
is entitled to recover paynment from Tucker under the ternms of the
Young Fam |lies Contract and the Letter Agreement in the anount of
$150, 488.56. The effect of this order is STAYED pendi ng the January
30, 2002 hearing where the court shall consider whether a |onger
stay is appropriate.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO J.



